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Kenneth Clarke MP,
Lord Chancellor and Secretary of State for Justice

Ministry of Justice
102 Petty France
London
SW1H 9AJ







14th July 2011







Dear Lord Chancellor,

Re.  Supreme Court Decision: Mcdonald V Royal Borough of Kensington and Chelsea
The United Kingdom Disabled Peoples Council is writing to formally express concern about the recent UK Supreme Court decision in the case of Ms Elaine McDonald v Royal Borough of Kensington & Chelsea. The decision would appear to place the UK Government in potential conflict with the United Nations Convention on the Rights of People with Disabilities. As the UK has signed and ratified the Convention there is a duty to uphold it and ensure that it is implemented.

UKDPC believes that the Supreme Court decision is cruel and degrading, is in conflict with the respect for inherent dignity, restricts Ms McDonald’s opportunity to exercise choice and control over her support needs, and places her continued health and well being in peril.

The removal of the support needed to allow Ms McDonald to use the commode at night was based upon a judgement that referenced the primary need as being safety with the loss of dignity, ability to determine her own care support provision, degrading treatment and the long term implications to her health care to become lesser needs. 

This outcome is imposing a regime of care that is contrary to her wishes and places her at risk of bedsores, increasing loss of mobility, and possible urinary tract infections. Such outcomes could well compromise her immune system and lead to deterioration of her underlying medical conditions. The lack of appropriate support could place the Local Authority in breach of its Duty of Care.

There is also a prior decision relating to the Human Rights of Prisoners to access a toilet in the night which could be viewed as a Comparator. If the decision to force Ms McDonald to use incontinence pads when there is no medical need, only economic, then this should surely be recognised as a breach of Human Rights?
The guiding principles of the Convention on the Rights of People with Disabilities as stated by the United Nations leads on ‘Respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons’. (Article 3a) This is a founding principle for human rights legislation and is given substance in the Articles that follow. As the UK Government is a signaturee to the Convention there is a requirement to uphold the Principles.

Article 4 requires the Government to undertake:

d) To refrain from engaging in any act or practice that is inconsistent with the present Convention and to ensure that public authorities and institutions act in conformity with the present Convention;

Further,

Article 15.1 requires that ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment....’

Article 19b states ‘Persons with disabilities have access to a range of in-home ....support services.’ And c states ‘Community services 
and facilities for the general population are available (on an equal basis to persons with disabilities) and are responsive to their needs.
Article 25b ‘Provide those health services needed by persons with disabilities specifically because of their disabilities, including early identification and intervention as appropriate, and services designed to minimize and prevent further disabilities, including among children and older persons;’
The Draft UK Report to the United Nations on the CRPD states, 

Articles 1-4, 26. The UK Government is committed to the principles of the Convention and the obligations that ratification of the Convention brings.

Further;

Article 15 ,112. The UK Human Rights Act 1998 states that nobody shall be subjected to (torture or to inhuman or) degrading treatment or punishment. The Act places a duty on the UK Government to ensure that the legislation is respected.
Article 19, 134. Disabled people in the UK have said that independent living is fundamental to achieving disability equality, enabling them to fulfil the roles and responsibilities of citizenship. 23 per cent of disabled people believe that they do not frequently have choice and control over their lives. The UK’s approach to independent living is a broad one which looks to deliver the right to live independently as described in Article 19 and goes beyond this to encompass increasing choice and control,(removing barriers and inclusion in the community). 
135. Increasing choice and control means giving individual disabled people power and choice on how to live, and transferring the power to make those choices away from government departments and local authorities. Removing barriers means giving disabled people the opportunity to fulfil their potential and be fully participating members of society. For example, through involving them in the development and design of services they need and changing the way they receive support. 

Article 25. 202. In the UK disabled people have the same right to access the highest possible standards of health services as non-disabled people. The UK is committed to reducing the difference in health outcomes between disabled and non-disabled people, to enabling disabled people to have the same health care choices as non-
disabled people and to meeting additional needs, including access needs.
The UKDPC would strongly urge the Secretary of State to review the decision made by the Supreme Court with consideration to the Government responsibilities in reference to the UNCRPD, and the stated commitments in the Draft UK Report. A Local Authority remains part of Government and as such must be compliant with the Principles of Human Rights.

The basic dignity and privacy of Ms McDonald has already been irredeemably infringed upon. It is surely within the scope of the Secretary of State to undertake reparation of a most dreadful wrong? 

I look forward to your reply.
With all due respect and regards,

Julie Newman
Julie Newman

Acting Chair

UK Disabled Peoples Council

Cc : Lynne Featherstone MP , Minister for Equalities
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